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| . 1 NTRODUCTI ON

Plaintiff, M. Jorge G Casas (“Plaintiff”), brings
this action agai nst Bank of America (“Defendant” or “the Bank”)
al I egi ng that Defendant, through its enpl oyees, engaged in
di scrimnatory actions in violation of the Age Discrimnation in
Enpl oyment Act (“ADEA’), Title VII of the Cvil Rights Act of
1964 (“Title VI1"), and the Pennsylvania Human Rel ati ons Act
(“PHRA”). In addition, Plaintiff alleges clains for defamation
and breach of contract. For the reasons set forth bel ow,

Def endant’ s notion for summary judgnent will be granted in full.

1. BACKGROUND

The Court will first discuss the rel evant procedural

background and then address general facts relevant to this case.



A. Pr ocedur al

On March 14, 2009, Plaintiff filed a conplaint with the
Equal Enpl oynent Qpportunity Comm ssion (“EEOCC'). (Pl’s Conpl. 1
5.) This conplaint was dually filed wth the Pennsyl vani a Human
Rel ati ons Comm ssion (“PHRC’). (ld.) Thereafter, on Decenber
24, 2009, Plaintiff filed this action against the Bank and M.
Bradl ey Strock, SVP/Business Executive-Technol ogy for the Bank
(“M. Strock”). The conplaint included six counts: (1) race and
national origin discrimnation in violation of Title VII; (2) age
discrimnation in violation of the ADEA; (3) race and nati onal
origin discrimnation in violation of the PHRA, (4) age
discrimnation in violation of the PHRA, (5) defanation; and (6)
breach of contract. (See id. at 1Y 27-67.)

On March 22, 2009, the Bank filed an answer admtting
in part and denying in part Defendant’s allegations and raising
twenty-eight affirmati ve defenses. Defendant M. Strock,
individually, filed a notion to dism ss which was granted. On
February 7, 2011, Defendant Bank filed a notion for summary
judgnent. On February 21, 2011, Plaintiff filed a response.
Currently, Defendant’s notion for summary judgnent is before the

Court.

B. Rel evant Facts




Plaintiff, a forty-seven-year-old H spanic male, was
hired by MBNA Corporation in 1995 as a Voice Response Unit
(“VRU') Programer. (Conpl. at Y 7, 13.) Eventually, MBNA
Corporation pronoted Plaintiff to the position of Assistant Vice
President. On Decenber 15, 2005, MBNA Corporation provided
Plaintiff a letter indicating that it planned to nerge with
Def endant and requesting that Plaintiff stay with the corporation
t hroughout the nerger. (Def. Undisp. Facts at Y 5-6.)! In
January 2006, Plaintiff becane an enpl oyee of Defendant after it
successfully acquired MBNA Corporation. (Conmpl. at T 14.)

After the merger, the VRU team which Plaintiff was a
part of at MBNA Corporation, becane part of the Interactive Voice
Response (“IVR') Goup. (Pl. Undisp. Facts at 1 14.) The IVR
G oup was conposed of a deposit group and credit card group. The
credit card group (“Credit IVR Goup”) was conposed of five
individuals, Plaintiff, Robert Casas (“Plaintiff’s brother”), and
Thomas Wl fe, whom were all age-protected individuals. The other
two individuals in the Goup were, at the tinme of the nerger, not
age-protected. These two individuals were Ashish Desai and Mark
Pender. (ld. at 99 16, 17.) Al five nenbers of the Card |IVR

G oup were under the direct supervision of Berton Reynolds (“M.

! Plaintiff filed a response in regards to Defendant’s
statenment of undisputed facts. The Court wll not rely on
Def endant’ s statenment of undisputed facts to the extent that
Plaintiff denied such facts.



Reynol ds”), the Band 4 Level Manager. (ld. at 1Y 16, 18.) M.
Reynol ds testified that he gave work assignnments to the nenbers
of the Card IVR G oup based on several factors including their
avai lability and workl oad. (Reynol ds Dep. at 151-153.) Reynol ds
also testified that he sent nenbers of the group to attend
particul ar neetings based on their know edge about the topics
that were to be discussed at the neetings. (lLd. at 147-48, 150).
Plaintiff worked for the Bank from January 1, 2006
until March 19, 2009, when he was laid off fromhis enploynent as
part of a reduction in force. (Pl. Undisp. Facts at | 3.)
Plaintiff and M. Wl fe were the only two individuals wthin the
Card VR G oup who were laid off. Plaintiff’s brother, M.
Desai, and M. Pender all retained their enploynent. After
Plaintiff’s termnation, Plaintiff filed this action alleging
that he was not laid-off due to a reduction in force, but rather

because of his age, race, and national origin.?

I11. DI SCUSSI ON

2 Al though Plaintiff’s conplaint alleges age and race

di scrimnation, the hallmark of the case revol ves around
Plaintiff’s age discrimnation claimwith little discussion of
Plaintiff’s race claim (See Pl.’s Resp.) Defendant points out
that Plaintiff’s opposition does not oppose Defendant’s argunents
for summary judgnment on Plaintiff’s race claimand should be
deenmed wai ved. (Def. Reply at 6.) Even assum ng Plaintiff has
not waived his claimfor race discrimnation his treatnent of
this issue is inadequate.



The Court wll first address the Plaintiff’'s clains for
age, race, and national origin discrimnation as set forth in
counts I, I, Ill, and IV of the conplaint. Next, the Court wll
address Plaintiff’'s state law clains for defamati on and breach of
contract as set forth in counts V and VI of the conplaint.
Finally, the Court will address Plaintiff’s argunents regarding

the di scovery process in this case.

A. Sunmary Judgnent St andard

Summary judgnent is appropriate if there are no genui ne
i ssues of material fact and the noving party is entitled to
judgnent as a matter of law Fed. R Cv. P. 56(a). “A notion
for summary judgnment wll not be defeated by ‘the nere existence
of some disputed facts, but will be denied when there is a

genui ne issue of material fact.” Am Eagle Qutfitters v. Lyle &

Scott Ltd., 584 F.3d 575, 581 (3d G r. 2009) (quoting Anderson v.

Li berty Lobby, Inc., 477 U S. 242, 247-248 (1986)). A fact is

“material” if proof of its existence or non-existence m ght
affect the outcone of the litigation, and a dispute is *“genuine”
if “the evidence is such that a reasonable jury could return a
verdict for the nonnoving party.” Anderson, 477 U S. at 248.

In undertaking this analysis, the Court views the facts
in the light nost favorable to the nonnoving party. “After
meki ng all reasonable inferences in the nonnoving party’s favor,
there is a genuine issue of material fact if a reasonable jury

could find for the nonnoving party.” Pignataro v. Port Auth. of
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N.Y. & NJ., 593 F.3d 265, 268 (3d Gr. 2010) (citing Reliance

Ins. Co. v. Moessner, 121 F.3d 895, 900 (3d GCir. 1997)). Wile

the noving party bears the initial burden of show ng the absence
of a genuine issue of material fact, neeting this obligation
shifts the burden to the nonnoving party who nust “set forth
specific facts showng that there is a genuine issue for trial.”

Anderson, 477 U. S. at 250.

B. Age, Race, and National Oigin Discrinmnation in
Violation of the ADEA, Title VII, and PHRA (Counts |,
[, 111, 1V

Plaintiff has not alleged facts that create a genui ne
i ssue of material fact as to whether Defendant’s legitinate, non-
di scrimnatory, and non-retaliatory reason for Plaintiff’s
termnation is a pretext for unlawful age, race, or national
origin discrimnation. Consequently, Defendant’s notion for

sumary judgnent as to counts I, II, Il1l, and IV will be granted.

1. The McDonnell Dougl as Burden-Shifting Franework

When there is no direct evidence that a party was
notivated by unlawful discrimnation in violation of the ADEA,
Title VII, or the PHRA, the plaintiff nmust prove his or her case
using the three-step burden shifting franework set forth in

McDonnel | Douglas Corp. v. Geen, 411 U.S. 792 (1973) and its




progeny. 3 Initially, the plaintiff nust set forth a prima facie
case of discrimnation. |d. at 804-05. Once the plaintiff has
established his or her prima facie case, “the burden of
production shifts to the enployer to identify a legitinmate
non-di scrimnatory reason for the adverse enploynent action.”

Smith v. Gty of Allentown, 589 F.3d 684, 689-90 (3d Gr. 2009).

Thereafter, “the burden of production returns to the plaintiff to
denonstrate that the enployer’s proffered rationale was a pretext
for [the] discrimnation.” [d. At all tinmes, the burden of

persuasion rests with the plaintiff.

2. Plaintiff’'s Prim Facie Case

To establish a prima facie case, the plaintiff nust put
forth evidence to satisfy four elenments. First, that the
plaintiff was a nenber of the protected class. Second, that the
plaintiff was qualified for his or her position. Third, that he
or she was subject to an adverse enpl oynent action. And fourth,
that the circunstances of the adverse enploynent action give rise

to an i nference of discrimnation. See Sarullo v. U. S. Posta

Serv., 352 F.3d 789, 797 (3d Cr. 2003) (discussing prima facie

case and indicating that this test is flexible and can be

3 State law clains pursuant to the PHRA for age
discrimnation and race discrimnation are anal yzed under the
sanme framework as federal clains brought under the ADEA and Title
VII. See Kelly v. Drexel Univ., 94 F.3d 102, 105 (3d G r. 1996)
(stating that Pennsylvania courts generally interpret the PHRA in
accord with its federal counterparts).
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tail ored depending on the circunstances of the case).

Here, Plaintiff neets the first prong of the prinma
facie case for his age, race, and national origin clains because,
at the tine he was term nated from Def endant’ s enpl oynent, he was
forty-five years old, and he is H spanic. (Pl. Dep. at 7-8, 22;
Conpl. at 1 7.) Plaintiff neets the second prong of the prim
facie case as it is undisputed that Plaintiff was qualified for
the position in questi on—enber of the Card | VR G oup.

As to the third prong of Plaintiff’s prima facie case,
Def endant takes issue with the nunmerous adverse actions Plaintiff
asserted in his conplaint and di scussed during his deposition.
These al | eged adverse actions include the follow ng: (1)
Plaintiff’s termnation; (2) Defendant did not pay Plaintiff a
retention bonus upon his termnation; (3) M. Strock caused a
poor m d-year and year-end review to be given to Plaintiff in
2007; (4) Defendant did not reinburse Plaintiff for tuition and
busi ness expenses; (5) Defendant failed to give Plaintiff raises
and bonuses; (6) Defendant did not invite Plaintiff to an I VR
G oup neeting in Seattle; and (7) Defendant did not assign
Plaintiff to |lead a host interface project. (Def. Mt. for Summ
J. at 7.) Defendant argues that the only proper adverse actions
before the Court are Plaintiff’'s termnation and Defendant’s
failure to pay Plaintiff a retention bonus upon his term nation.
(1d.)

An adverse enpl oynent action nmust be “sufficiently

severe as to alter the enployee’s ‘conpensation, terns,
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conditions, or privileges of enploynent,” or to ‘deprive or tend
to deprive [himor her] of enploynment opportunities or otherw se
adversely affect his [or her] status as an enployee.’” Robinson

v. Gty of Pittsburgh, 120 F.3d 1286, 1296-97 (3d Gr. 1997),

overrul ed on other grounds by Burlington N. & Santa Fe Ry. Co. V.

Wite, 548 U. S. 53 (2006). Not every “insult, slight, or
unpl easantness gives rise to a valid Title VIl claim” 1d. at

1297; see also Tucker v. Merck & Co., Inc., 131 F. App’'x 852,

855-56 (3d Cir. 2005) (finding no adverse action where plaintiff
was deni ed discretionary benefit).

Def endant concedes that Plaintiff’s term nation and
Def endant’s failure to pay a retention bonus both qualify as
adverse actions; however, Defendant states that the other acts
Plaintiff alleges are adverse actions do not constitute adverse
actions under the ADEA, Title VII, or the PHRA. (Def. Mt. Summ
J. at 8-14.) In his briefing, when laying out his prima facie
case, Plaintiff only asserts his term nation as the rel evant
adverse action. (Pl. Resp. at 27.) As such, the Court will only
focus on Plaintiff’'s termnation as the rel evant adverse action
to make out the third prong of Plaintiff’'s prim facie case.

As to the fourth prong of the prima facie case,
Plaintiff does not specifically address this issue. In passing,
Plaintiff states that his term nation occurred under

circunstances giving rise to an inference of discrimnation



because those retained “were both younger and | ess experienced
than M. Casas.” (ld.) In particular, M. Casas points out that
two of the three individuals retained out of the five nenbers of
the Card VR G oup were M. Desai and M. Pender. (ld.) At the
time Plaintiff was laid-off, in March 2009, M. Desai was
approximately forty-two years old, and M. Pender was thirty-
three. (Def. Undisp. Facts at 1Y 23, 28.) As such, both nen
were younger than Plaintiff and, in particular, M. Pender was
approxi mately twel ve years younger than Plaintiff.*
Addi tionally, out of those retained, only Plaintiff’s brother was
Hi spanic. M. Desai was South Asian and M. Pender was
Caucasi an.

To establish the fourth prong of the prima facie case
in an age discrimnation case, Plaintiff nust show that “the

enpl oyer retained soneone simlarly situated to himwho was

sufficiently younger.” Anderson v. Consol. Rail Corp., 297 F.3d

242, 250 (3d Gr. 2002). Here, the undisputed facts establish
that M. Pender, who was twel ve years younger than Plaintiff, was
outside the protected class at the tine of Plaintiff’s
termnation. Additionally, M. Pender was simlarly situated to
Plaintiff because they both held the same position at the Bank.

As such, Plaintiff can establish a prima facie case for age

4 The third individual retained was Plaintiff’s brother
who was sixty-two at the tine of Plaintiff’s termnation, thus he
was over seventeen years Plaintiff’s senior. (Def. Undisp. Facts
at 7 10.)
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di scrim nation.

As to Plaintiff’s Title VII claim to establish the
fourth prong of his prina facie case, Plaintiff nmust put forth
evi dence establishing that “persons outside of the protected

class were retained.” In re Carnegie Cr. Assocs., 129 F.3d 290,

294-95 (3d Cr. 1997). Here, Plaintiff has put forth such
evi dence because M. Pender and M. Desai were retained and
neither of these individuals are Hi spanic.

Consequently, in viewing the facts in the |ight nost
favorable to the nonnoving party, the Court finds that Plaintiff
has established a prima facie case of age, race, and national
origin discrimnation and has created an inference of

di scri m nati on.

3. Defendant’s Leqgitimte Non-Di scrimn natory Reason

Because Plaintiff succeeded in establishing a prim
facie case, the burden of production now shifts to Defendant to
articulate a legitimte, non-discrimnatory reason for its
adverse enpl oynent action of termnating Plaintiff’s enpl oynent.

As explained in Wodson v. Scott Paper Conpany, the defendant’s

burden is “relatively light” at this stage and “it is satisfied
if the defendant articulates any legitimte reason for the

di scharge.” 109 F.3d 913, 920 n.2 (3d Gr. 1997). Therefore,
Def endant nmust only present a reason for Plaintiff’s term nation;
it 1is not required to show by a preponderance of the evidence

11



that its action was, in fact, notivated by the particul ar reason.

See Sarullo, 352 F.3d at 797.

Here, Defendant has satisfied its relatively |ow burden
by offering a non-discrimnatory reason for its action—that it
termnated Plaintiff’s position because it was undergoing a
financial crisis in early 2009. (Def. Mt. for Sunm J. at 17.)
In particular, Defendant stated, through M. Strock, that
Plaintiff was term nated as part of a reduction in force that was
initiated in response to the financial crisis inpacting banks and
other financial institutions worldw de. (Strock Dep. at 15.) As
of early January 2009, Defendant had a global target within the
technol ogy departnent of the Bank for a fifteen percent reduction
in associates. (ld. at 15, 19, 110.) This fifteen percent
target was for the technol ogy departnent as a whol e.

M. Strock explained that in determ ning which
enpl oyees would be termnated in the March 2009 reduction in
force he exam ned each of the groups within the technol ogy
departnent and for each group he exam ned (1) the anticipated
funding | evel for the group in 2009; (2) the costs associ ated
with the resources in that group; and (3) relative perfornance
ranki ngs of the individuals on the team when there was a gap
between (1) and (2). (ld. at 13-14, 33-34.) In applying these
criteria to the Card VR Goup, M. Strock determ ned that the

anticipated funding for projects that would be perfornmed by the
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Group in 2009 was approxi mately $900,000. M. Strock then
determ ned that the expenses associated with the G oup were
approximately $1.5 million, thus resulting in a gap of at |east
$600, 000 between the anticipated work and the cost of resources
for the Goup. Gven this gap, M. Strock determ ned that two
associates had to be laid off fromthe Card | VR G oup. M.
Strock exam ned the enployees in the Goup’s performance rankings
and determned that Plaintiff and M. Wl fe would be term nated
because they had the | owest relative performance rankings of the
five associates in the Card IVR G oup. (lLd. at 18-20, 55-56.)

Def endant has satisfied its burden, thus the main issue
is whether Plaintiff has presented sufficient evidence to rebut
Defendant’s proffered reasons for termnating his enploynent such
that a reasonable jury could find that these reasons are a
pretext for unlawful age, race, or national origin

di scri m nati on.

4. Pr et ext

Def endant’s proffer of a legitimte non-discrimnatory
reason shifts the burden back to Plaintiff to prove, by a
pr eponderance of the evidence, that Defendant’s proffered reason

is pretextual.® To satisfy this burden, Plaintiff first argues

° Al t hough the burden of production shifts to the

defendant “the ultinmate burden of persuading the trier of fact
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that Defendant’s legitimate non-discrimnatory reason is
fraudul ent because M. Strock has presented inconsistent reasons
for laying off Plaintiff. Second, Plaintiff attacks the
legitimacy of his performance eval uati ons which he all eges pl ayed
a part in his termnation. Third, Plaintiff states that
testinmony offered by M. Reynolds intimates that Plaintiff was
di scrim nated agai nst because of his age. Finally, Plaintiff
states that Defendant’s legitimte non-discrimnatory reason is
fraudul ent because Defendant did not conply with the O der
Workers Benefit Protection Act (“OABPA’) when term nating
Plaintiff’s enploynent. (Pl. Resp. at 28-36.)

To discredit Defendant’s proffered reason for
termnating Plaintiff's enploynent, “[P]laintiff cannot sinply
show t hat the enployer’s decision was wong or m staken, since
the factual dispute at issue is whether discrimnatory aninus
noti vated the enpl oyer, not whether the enployer is wse, shrewd,

prudent, or conpetent.” Fuentes v. Perskie, 32 F.3d 759, 765 (3d

Cr. 1994). Plaintiff nmust point to sone evidence, direct or
circunstantial, fromwhich a factfinder could reasonably either
“(1) disbelieve the enployer’s articulated legitimate reasons; or
(2) believe that an invidious discrimnatory reason was nore

Iikely than not a notivating or determ native cause of the

t hat the defendant intentionally discrimnated against the
plaintiff remains at all tinmes with the plaintiff.” St. Mary's
Honor Ctr. v. Hicks, 509 U S. 502, 506-07 (1993) (internal narks
om tted)
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enpl oyer’s action.” 1d. at 764.

a. M. Strock Has Not Presented | nconsistent
Reasons for Selecting Plaintiff for
Ter m nati on

Plaintiff asserts that by conparing and contrasting M.
Strock’s deposition in this case, M. Strock’s deposition in
Plaintiff’s brother’s case, and the Business Justification Form
(“Forn?) acconmpanying Plaintiff’s termnation, it is apparent
t hat inconsistent reasons for the March 2009 term nation have
been provided and this creates an inference that the reason for
Plaintiff’s termnation is pretextual. (Pl. Resp. at 28-31.) 1In
particular, Plaintiff states that based on these inconsistencies,
“a reasonable jury may conclude that Defendant’s credibility is
underm ned to a degree that casts doubt on [Defendant’s] true
notivation.” (ld. at 30.)

I n extrene enough cases, an enployer’s inconsistencies
inits proffered reasons for discharge can constitute evidence of

pretext. See Abranson v. WIlliam Paterson Coll. of N.J., 260

F.3d 265, 284 (3d Gr. 2001) (enployer offered new and unrel ated
reasons for termnation at latter stages of litigation); Smth v.

Bor ough of W/ Kinsburg, 147 F.3d 272, 281 (3d G r. 1998)

(enmpl oyer gave entirely unrelated rationales for termnation to

EEQCC and trial court); EECC v. L.B. Foster Co., 123 F.3d 746, 753

(3d Cir. 1997) (deposition and trial rationales were unrel ated);

see al so Hoechstetter v. City of Pittsburgh, 79 F. App’ x 537,
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539-40 (3d Cr. 2003) (stating that pretext can be evi denced by

i nconsistences in the rationale for the adverse action when the
deci si on maker has provided “totally different and unrel ated
rational es for the enploynent decision at different stages of the
l[itigation”). Here, M. Strock’s testinony in this litigation,
in Plaintiff’s brother’s litigation, and the information in the
Form are not entirely inconsistent and unrelated as to constitute
evi dence of pretext.

As to M. Strock’s deposition in this case, M. Strock
testified that the three primary factors used in determning to
lay off Plaintiff were (1) the anticipated funding for the Card
| VR Group; (2) the size and cost of the Card I VR G oup; and (3)
after determining there was a $600, 000 gap between the fundi ng
and the cost of resources, the relative performance rankings of
the five nmenbers of the Card I VR G oup. (Strock Dep. at 13-14,
17-19.) At M. Strock’s deposition in Plaintiff's brother’s
case, in response to a broader question—how did the Bank deci de
who to termnate during the February 2009 tine frame—M. Strock
did not provide any inconsistent statenents. M. Strock
testified that when determ ning who to select for termnation he
| ooked at the anticipated funding | evels, the nunber of positions
that could be supported with avail able fundi ng versus the nunber
of positions in place, and once it was determ ned how many

associ ates would be term nated he | ooked at performance rankings.
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(Strock Dep. in Robert Casas Litig. at 19-20.)

Plaintiff makes nmuch of the fact that in Plaintiff’'s
brother’s litigation, M. Strock also testified that he would
consider if an associate had a unique, critical skill that was
not avail abl e anywhere el se at the Bank. (ld. at 20-21.)
Plaintiff points out that M. Strock did not specifically state
this as a factor when, in this litigation, discussing the primary
factors for laying off Plaintiff. This fact, however, does not
cast doubt on M. Strock’s testinony which indicates that in
regards to the particular circunstances related to Plaintiff and
the Card IVR G oup, the Plaintiff was term nated because the
anticipated funding for the Card | VR G oup necessitated the
termnation of two nmenbers of that Goup and Plaintiff’s

per formance ranked second to last in the Goup. See Fuentes, 32

F.3d at 764 (stating that one way to establish pretext is to
point to evidence fromwhich the factfinder could disbelieve the
articulated legitimate reason). Additionally, this statenent is
not inconsistent wth M. Strock’s testinony given that M.
Strock was asked a nmuch narrower question in his deposition in
this case—nanely, he was asked to describe the factors that cane
into play solely when determning to lay off this particular
Plaintiff as opposed to the factors that generally canme into play
when determning who to lay off at the Bank. Furthernore, M.

Strock indicated that he was stating the primary factors that
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went into the decision to lay off this particular Plaintiff. In
no way did he indicate that the list of factors he provided in
this case were exhaustive.

Consequently, by pointing to M. Strock’s deposition in
Plaintiff’s brother’s case, Plaintiff has failed to establish, by
a preponderance of the evidence, that Defendant’s legitimte non-
discrimnatory reason is a pretext for age or race
di scrim nation.

Plaintiff fares no better in attenpting to show
i nconsi stenci es that denonstrate pretext by conparing M.
Strock’s deposition testinony in this case to the Form The top
of the Formspecifically states, under the headi ng “business

justification,”

[ T] he conmpany is under pressure to reduce
expenses i mredi ately, specifically to bring
| evel s of actual and anticipated costs much
nore appropriately in line with projected
revenue for the rest of the year. As a
result and for this reason, a nunber of
positions will be elimnated and associ ates
will lose their current jobs.

(Def. Reply at exh. 3.) Further, in describing the selection
process for determ ning who should be term nated, the Form

references “Performance ratings and rankings.” (ld.) This
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information aligns precisely with M. Strock’s testinony in this
l[itigation. Plaintiff’s argunent focuses on the additional

| anguage in the Formthat identifies “reorganization” as another
reason for Defendant’s decision to termnate Plaintiff’s
enploynment. Plaintiff, however, fails to explain how identifying
“reorgani zation” as an additional reason for the layoff conflicts
with M. Strock’s testinony regarding the criteria he used in
selecting this particular Plaintiff for term nation.

Additionally, there is no inconsistency given that elimnating
Plaintiff’s position may al so require a reorganization.

Moreover, Plaintiff fails to address the differing
contexts of M. Strock’s testinony for this litigation and in
Plaintiff’s brother’s litigation versus the statenents in the
Form M. Strock’s testinony in this litigation and in
Plaintiff’s brother’s litigation identify and descri be,
respectively, the criteria M. Strock used in selecting Plaintiff
for termnation and the criteria he used generally in selecting
associates for termnation in February 2009. 1In contrast, the
Form which was prepared by Human Resources, served the very
di fferent purpose of providing advice and counsel and assessing
the legal risk regarding the planned actions. (Rhodes Dep. at
103-04; Doc. no. 36 ex. 3.) Based on the aforenentioned, the
fact that reorgani zation was listed as an additional business

justification for Plaintiff’s termnation is not probative of
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whet her the selection criteria articulated by M. Strock was a

pretext for age or race discrimnation.

b. Plaintiff's 2007 M d-Year and Year-End
Perf ormance Ratings Do Not Establish Pretext

Plaintiff makes nunerous references to his 2007 m d-
year and year-end performance ratings in an effort to establish
pretext. First, Plaintiff points out that prior to 2007, for the
precedi ng twel ve years, he net all performance expectations at
the Bank and its predecessor. (Pl. Resp. at 32.) However, as
part of Plaintiff’s 2007 m d-year and year-end revi ews, he was
rated as “Does Not Meet Expectations” in the behavi or conponent.
(Id.) Plaintiff asserts this fact w thout discussing how this
gives rise to pretext. The fact that Plaintiff previously
received positive ratings and then received negative ratings, as

a matter of |aw, does not establish pretext. See Kautz v.

Met-Pro Corp., 412 F.3d 463, 474 (3d Cir. 2005) (citing Ezold v.

Wl f, Block, Schorr, and Solis-Cohen, 983 F.2d 509, 528 (3d G

1992) (“The attenpt to use past positive performance reviews to
show that nore recent criticismwas pretextual fails as a matter
of law.")).

In relation to these ratings, Plaintiff also asserts
that M. Strock forced Plaintiff’s direct supervisor, M.
Reynol ds, to give Plaintiff these poor performance ratings and

this establishes pretext. (Pl. Resp. at 31-34.) Even assum ng,
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w t hout deciding, that M. Strock directed M. Reynolds to give
Plaintiff lower ratings in 2007 which lead to Plaintiff’s poor
performance ranking, Plaintiff fails to show that M. Strock
directed M. Reynolds to give Plaintiff a lower rating in 2007
because of Plaintiff’s age or race. |In fact, Plaintiff’s own
briefing establishes that any direction of poor ratings by M.
Strock was because M. Strock did not understand Plaintiff’'s role
and responsibilities. (Pl. Resp. at 33.) Plaintiff quotes
testinony stating that M. Reynolds told Plaintiff, in connection
with Plaintiff’s 2007 reviews, that M. Strock “doesn’t
under stand everything you do” and that it was their “job to
educate Strock.” (ld.) Absent any evidence that any direction
by M. Strock of poor ratings for Plaintiff was because of
Plaintiff’s age or race, a reasonable jury could not find that
any such direction establishes that M. Strock’s reasons for
termnating Plaintiff in 2009 were pretextual

Mor eover, any suggestion by Plaintiff that M. Strock
directed M. Reynolds to give Plaintiff poor ratings in 2007
because of Plaintiff's age or race is disputed by the fact that
Plaintiff’s brother, who is H spanic and over fifteen years ol der
than Plaintiff, was rated “Meets Expectations” in his 2007 year-
end review. (Def. Undisp. Facts at § 100.) Additionally, the
ot her enpl oyee that was termnated in the Card | VR G oup, M.

Wl fe, who is nore than twenty years older than Plaintiff, rated
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as “Meets Expectations” in his 2007 year-end review. (ld. at
101.) Also, Plaintiff’s brother received a rating of “Exceeds
Expectations,” bonuses, a raise, and a pronotion in 2008 and
2009. (lLd. at 91 68, 106, 158.) Finally, Plaintiff received
“Meets Expectations” on his 2008 performance eval uati ons and
testified that these ratings were not discrimnatory.® (lLd. at
19 104-05.) Based on the aforenentioned, Plaintiff has failed to
put forth evidence to create a genuine issue of material fact as
to whether Plaintiff’s receipt of lower ratings in 2007 is
probative of the fact that Defendant’s true notive for

termnating Plaintiff was age or race discrimnation.

C. M. Reynolds’ Statenents Do Not Establish
that Plaintiff was D scrin nated Agai nst
Based on his Age

Plaintiff argues that although all five associates in

° In relation to the fact that Plaintiff’'s perfornmance

ratings inproved between 2007 and 2008, Plaintiff states that

al t hough his 2008 performance rating went up, his ranking

“i nexplicably” went down and this “al nbst guaranteed that he
would be laid off.” (Pl. Resp. at 24.) Aside fromthis
statenment of fact, Plaintiff does not put forth any argunent as
to how this establishes pretext. Nonetheless, it is inportant to
note that an inprovenent in Plaintiff’s performance rating and a
decrease in Plaintiff’s performance ranking are not inconsistent.
The performance ranki ng assesses the associate’ s performance

agai nst the associate’s achi evenent of certain goals set forth
for that particul ar associate. The performance ranking, however,
assesses the associate’ s performance relative to the performance
of others with simlar titles and job responsibilities. (Strock
Dep. at 40, 47; Anderson Dep. at 17, 18.) Thus, if Plaintiff’s
performance rating inproved, but the performance of others al so

I mproved such that they were performng better than he, his
performance ranki ng woul d, neverthel ess, decrease.
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the Card VR G oup had simlar job duties, Plaintiff’s manager,
M. Reynol ds expected nore fromPlaintiff, Plaintiff’s brother,
and M. Wl fe because “they had nore years of experience.”
(Reynolds Dep. at § 75.) Plaintiff states that M. Reynol ds
testinony, in this regard, creates a genuine issue of materi al
fact as to whether the real notivation for Plaintiff’'s
term nation was age discrimnation.

It is undisputed that Plaintiff, Plaintiff’ s brother,
and M. Wl fe all had significant | VR experience, and that M.
Pender and M. Desai had |less |IVR experience. (Reynolds Dep. at
19 75-77.) M. Reynolds testified that he had slightly higher
expectations for Plaintiff, Plaintiff’s brother, and M. Wlfe in
conparison to M. Desai because M. Reynolds did not believe that
M. Desai had any direct |VR experience before joining the G oup.
(ILd. at 9 75, 76, 79.) As to M. Pender, M. Reynolds stated
that his expectations for M. Pender would have been closer to
those for Plaintiff, Plaintiff's brother, and M. Wl fe because
M. Pender had | VR experience before joining the Card | VR G oup.
(1d. at T 79.)

Plaintiff fails to put forth any evidence to establish
how Reynol ds’ criteria for rating Plaintiff establishes that M.
Strock’s proffered reason for termnating Plaintiff in 2009 is a
pretext. Furthernore, Plaintiff fails to establish that M.

Reynol ds’ focus on the | evel of experience of the nenbers of the
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Card | VR Group establishes either age or race discrimnation or
pretext. Plaintiff characterizes M. Reynolds’ use of the term
“experience” as a proxy for age. In essence, Plaintiff is
arguing that the differential treatnment was based on the fact
that he, his brother, and M. Wl fe were ol der and not because
they were nore experienced. Plaintiff’s argunment, however, fails
because M. Reynol ds never references age in discussing why he
had hi gher expectations for these enpl oyees as conpared to the
others. Evidence of differential treatnent based on experience

does not necessarily establish pretext. See Hazen Paper Co. v.

Bi ggins, 507 U S. 604, 611 (1993) (“Because age and years of
service [experience] are analytically distinct, an enpl oyer can
t ake account of one while ignoring the other, and thus it is
incorrect to say that a decision based on years of service

[ experience] is necessarily ‘age based.’”); see also Wllians v.

Dover Downs, Inc., 288 F. App’x 29 (3d Cr. 2008).°

Consequently, Plaintiff has failed to put forth evidence from

! In Wllianms, the plaintiffs, who were fifty-two and

fifty-eight were fired after w tnessing an unauthorized drag race
and not reporting the race. 288 F. App’x at 30. 1In regards to
the decision to fire the plaintiffs, the Chief Operating Oficer
(“CO0") testified that he held these individuals nore cul pable
than the other enployees at the race because they had a greater

degree of responsibility due to their age and experience. Id. at
30-31. The plaintiffs argued that the COO s statenent was direct
evi dence of discrimnation. [d. at 31. The Third G rcuit

rejected plaintiffs’ argunment instead noting that the statenent
of the COO indicates that the plaintiffs were fired because of
their | ongevity of service and familiarly with the operations and
not because of their age. [1d. Thus, evidence of differential
treatment based on experience failed to establish pretext.
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whi ch a reasonable jury could determine that M. Strock’s reason

for termnating Plaintiff in March 2009 is a pretext.

d. Plaintiff's Assertions Regardi ng the OABPA
are Wthout Merit

Plaintiff argues that Defendant failed to follow the
requi renents of the OMBPA because it omitted certain information
fromits Data Sheet and, based on this non-conpliance, a
reasonable jury could find that M. Strock’s reason for
Plaintiff’s termnation is pretextual. Plaintiff’s conclusory
assertion and reference to facts without citations to the record
fails to establish pretext. Moreover, Plaintiff has failed to
provi de any case |law to support the contention that a violation
of the OWBPA coul d establish pretext.

As a general matter, the OABPA requires an enpl oyer,
whenever it asks a group of enployees to release their clains
under the ADEA, to provide “the job titles and ages of al
i ndividuals eligible or selected for the program and the ages of
all individuals in the sane job classification or organizational
unit who are not eligible or selected for the program” 29
US C 8 626(f)(1)(H. Plaintiff states that Defendant did not
conply with this requirenent because it omtted the job titles
and ages of all individuals eligible or selected for the program
and only included a Iist of those whose enpl oynent was term nated

on the Data Sheet provided to Plaintiff.
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Even assum ng, w thout deciding, that Defendant’s Data
Sheet was inproper and omtted certain information required by
the statute, Plaintiff has not put forth any evidence to
establish that such om ssions on the Data Sheet is evidence of
pretext. Gven that the Data Sheet indicates that six of the
seven enpl oyees termnated were in the protected age group, it
woul d be inpossible for a reasonable jury to conclude that any
om ssions in the Data Sheet are the result of Defendant
attenpting to cover-up age discrimnation. Moreover, there is no
evidence that M. Strock created the Data Sheet at issue.
Consequently, no reasonable jury could conclude that any
purported om ssions in these docunents, not created by M.
Strock, sonehow establish that M. Strock’s reason for
termnating Plaintiff’s enploynent is a pretext for age

di scri m nati on.

C. Retal i ati on

It is undisputed that Plaintiff conplained to
Def endant’ s managenent, in February 2008, regarding
di scrimnation and i nformed human resources that he was in the
process of filing a Charge of Discrimnation with the Equal
Enpl oyment Cpportunity Comm ssion (“EECC'). (Pl. Resp. at 37.)
Plaintiff clains that Defendant took various adverse actions

against Plaintiff because he chose to file a Charge of
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Discrimnation with the EEOC. In particular, Plaintiff states
that five adverse actions were taken against himin retaliation
for his filing of a charge of discrimnation with the EEOCC. (1)
his termnation; (2) failure to reinburse Plaintiff for tuition
paynments and busi ness expenses; (3) failure to provide Plaintiff
rai ses or bonuses; (4) denial of a retention bonus at the tine
Plaintiff was term nated; and (5) giving Plaintiff a | ow ranking

al t hough his performance rating had increased. (ld. at 39.)

1. Appl i cabl e Law

The McDonnell Douglas three step anal ysis di scussed

above applies to retaliation clains as well. See Fasold v.

Justice, 409 F.3d 178, 188 (3d G r. 2005) (“[Rletaliation clains
under both the ADEA and the PHRA typically proceed under the

McDonnel I Dougl as franework.”); Wodson v. Scott Paper Co., 109

F.3d 913, 920 (3d Cr. 1997) (applying MDonnell Douglas anal ysis
in Title VII retaliation case).

To establish a prima facie case of retaliation a
plaintiff nmust show that: (1) he was engaged in a protected
activity; (2) the enployer took an adverse enpl oynent action
after or contenporaneous with the enployee’s protected activity;
and (3) that a causal link exists between the enployee’s

protected activity and the enpl oyer’s adverse action. Farrell v.

Planters Lifesavers Co., 206 F.3d 271, 279 (3d G r. 2000).
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2. Application

It is undisputed that Plaintiff engaged in a protected
activity because he filed a charge of discrimnation with the

EECC. See Barber v. CSX Distrib. Servs., 68 F.3d 694, 701-02 (3d

Cr. 1995) (citing Sumer v. U S. Postal Serv., 899 F.2d 203, 209

(2d Gr. 1990) (explaining that acceptable fornms of protected
activity under Title VII's anal ogous opposition clause include
formal charges of discrimnation “as well as informal protests of
di scrimnatory enpl oynent practices, including making conplaints
to managenent, witing critical letters to custoners, protesting
agai nst discrimnation by industry or society in general, and
expressing support of co-workers who have filed forma
charges”)).

As to the adverse enpl oynent action prong, it is
undi sputed that Plaintiff was term nated and he was not provided
a retention bonus upon his termnation. Both actions would

qualify as adverse actions. See Burlington Indus., Inc. v.

Ellerth, 524 U S. 742, 761 (1998) (“An [adverse] enpl oynment
action constitutes a significant change in enpl oynent status,
such as hiring, firing, failing to pronote, reassignnment with
significantly different responsibilities, or a decision causing a
significant change in benefits.”). In Plaintiff’'s response to

Defendant’s notion for summary judgnent, Plaintiff raises
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numer ous ot her instances that Plaintiff clains constitute adverse
actions on the part of Defendant. These include, the
Defendant’s: (1) failure to reinburse Plaintiff for tuition
paynments and busi ness expenses; (2) failure to provide Plaintiff
rai ses or bonuses; and (3) giving Plaintiff a low ranking, in
2008, although his performance rating increased. (Pl. Resp. at
39.) It is unnecessary for the Court to determ ne whether each
of these actions constitute an adverse action because Plaintiff
has not put forth any evidence to establish that, even if these
acts do constitute adverse actions, a causal |ink exists between
the protected activity and the all eged adverse action, or to
overconme Defendant’s non-retalitory legitimate reason for the

al | eged adverse action.?®

8 First, as to Plaintiff’s assertion that he was not
provi ded rai ses or bonuses because of his filing of a Charge of
Discrimnation, Plaintiff has failed to provide any evidence of a
causal |ink between the protected activity and denial of such
bonuses and raises. There is no evidence that these alleged
denials were tenporally proximate to the filing of Plaintiff’s
charge of discrimnation. LeBoon v. Lancaster Jewsh Cnty. Cir.
Ass’n, 503 F.3d 217, 232 (3d Gr. 2007) (stating that court
shoul d consider a “broad array of evidence” in determ ning
whet her a sufficient causal link exists to survive a notion for
summary judgnent); id. (“Wwere the tenporal proximty between the
protected activity and the adverse action is ‘unusually
suggestive,’ it is sufficient standing alone to create an
i nference of causality and defeat summary judgnment.”).
Additionally, there is no evidence establishing the identity of
t he decision maker in regards to determ ning whether Plaintiff
shoul d receive a bonus or raise. Thus, it is unknown whet her
this decision maker was aware that Plaintiff had conpl ai ned of
di scrimnation. See Jones v. Sch. Dist. of Philadel phia, 198
F.3d 403, 415 (3d Gr. 1999) (upholding |lower court’s decision
that plaintiff did not establish retaliation because, anong ot her
reasons, the decision makers did not have know edge of the
protected activity).
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As to Plaintiff’s termnation and the failure to pay
Plaintiff a retention bonus upon his termnation, Plaintiff has
not established a casual connection between these acts and his
protected activity. “To establish the requisite causal
connection a plaintiff usually nmust prove either (1) an unusually
suggestive tenporal proximty between the protected activity and
the allegedly retaliatory action, or (2) a pattern of antagonism

coupled with timng to establish a causal link.” Lauren W ex

rel. Jean W v. DeFlamnis, 480 F.3d 259, 267 (3d Cr. 2007).

However, a plaintiff is not limted to proving a causal
connection by pointing to evidence of a tenporal proximty or by

establ i shing denonstrative proof such as ani mus or antagonistic

Second, as to Plaintiff’s claimthat he was not
rei mbursed for business expenses, this occurred in or after Mrch
2009, nore than a year after Plaintiff’s conplaint of
discrimnation. This substantial tine gap between the protected
activity and the adverse action cannot satisfy the causation
requirement. See Jalil v. Avdel Corp., 873 F.2d 701, 708 (3d
Cir. 1989) (holding that causal |ink was established by tenporal
proximty when plaintiff’s discharge followed rapidly, only two
days after protected activity).

Third, Plaintiff has not put forth any evidence to
establish a causal connection between Plaintiff’s non-receipt of
tuition reinbursenent and his filing of a Charge of
Di scrimnation. The record indicates that Plaintiff’s 2007 m d-
year and year-end ratings triggered his ineligibility for this
rei mbursenment; thus, the ineligibility determ nation occurred
prior to his conplaint of discrimnation and vitiates any causal
connection. (Def. Undisp. Facts at Y 116-22.) As to
Plaintiff’s bare-bones assertion regarding the fact that his
performance ratings went up in 2008, but his ranking went down;
Plaintiff cannot successfully bring a claimfor retaliation based
on this alleged adverse action because, as discussed above in
section (I11)(B)(4)(b) at n.2 of this nenorandum Defendant has
offered a non-retaliatory reason for this occurrence and
Plaintiff has not put forth any evidence to establish pretext.
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conduct. Farrell, 206 F.3d at 283-84. A plaintiff may rely on

“a broad array of evidence” in establishing the causal link in a
retaliation claim 1d. at 284. Evidence of a causal |ink may be
“gleaned fromthe record as a whole.” 1d.

Here, Plaintiff cannot establish the requisite causal
connection by pointing to tenporal proximty. As to the acts in
guestion, they both occurred in March 2009, which is al nost a
year after Plaintiff engaged in the protected activity.

Plaintiff has not asserted any other evidence to establish this
causal link. An exam nation of the record, as a whole, indicates
that after Plaintiff filed his Charge of D scrimnation and nmade
this fact known to Defendant, he received favorable treatnent.

For exanple, he was rated “Meets Expectations” on the results and
behavi or conponents of his 2008 m d-year and year-end performance
reviews which is an inprovenent fromhis 2007 reviews. (Def.

Undi sp. Facts at § 104.) Additionally, he received approxi mately
$1,643 in tuition reinbursenent in 2008 and approxi mately $3, 400
in 2009. (ld. at § 122.) Plaintiff also received reinbursenent
for all of the business expenses he tinely submtted after he

filed the charge.® (ld. at 7 166.) Based on the aforenentioned,

o Furthernore, the record reveals that, simlar to

Plaintiff, Plaintiff’'s brother filed a Charge of D scrimnation
with the EECC i n Septenber 2007 and | et his managers and ot her

i ndi vidual s know of the filing. Nevertheless, Plaintiff’s

brot her received favorable treatment. Specifically, he was rated
“Exceeds Expectations” in the results conponent of both his 2008
m d- year and year-end perfornmance reviews, he received a raise in
April 2008, he was pronpoted to Vice President in 2008, he was
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Plaintiff has failed to put forth evidence to establish a prinma

facie case of retaliation

D. Plaintiff's daimfor Defamation (Count V)

In the conplaint, Plaintiff brings a claimfor
def amati on based on allegedly fal se statenents that were included
in Plaintiff’s performance reviews. (Conpl. at § 55.) Sunmary
judgment in favor of Defendant is appropriate as to Plaintiff’s
claimfor defamation because this claimis tinme-barred.
Pennsyl vani a i nposes a one-year statute of limtations on clains
for defamation. See 42 Pa. Cons. Stat. 8§ 5523(1) (setting forth
a one-year statute of limtations for defamati on actions). The
statenents identified by Plaintiff as defamatory statenents al
appeared in Plaintiff’s 2007 m d-year review dated July 27, 2008
and his 2007 year-end review dated January 31, 2008. (Def.
Undi sp. Facts at 19 91, 98.) Plaintiff, however, did not file
this lawsuit until Decenber 24, 2009, well beyond the one year
statute of limtations. (Conpl. 12/24/2009.) As such,

Plaintiff's claimfor defamation is tine-barred.°

rated “Meets Expectations” in both conponents of his 2009 m d-
year and year-end reviews, and he received bonuses for his 2008
and 2009 performances. (Def. Undisp. Facts at T 66, 68, 106,
108.) This favorable treatnent of another simlarly situated co-
wor ker who also filed a charge of discrimnation in approximtely
the sane tinme period as Plaintiff weakens any inference of
di scrim nati on.

10 In Plaintiff'’s reply to Defendant’s notion for summary
judgnent, Plaintiff does not oppose Defendant’s notion for
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E. Plaintiff's CQaimfor Breach of Contract (Count WVI)

In the conplaint, Plaintiff brings a claimfor breach
of contract based upon a letter Plaintiff received dated Decenber
15, 2006, describing the circunstances under whi ch Defendant nust
pay Plaintiff a retention bonus. (Conpl. at 1 64.) Plaintiff
states that this letter establishes that if he remained in his
enpl oynent “until all critical functions were transitioned to
[ Bank of Anmerica], he would receive a lunp sumretention bonus of
$44,364.” (1d.) Plaintiff states that he relied on this notice
and perforned the duties under the notice, but he was not paid
the lunp sum As such, Plaintiff argues that Defendant, Bank of
America, is in breach of contract.

The letter Plaintiff references states, in relevant
part,

W recogni ze that you are one of the key

associ at es whose contri butions are critical
to successfully acconplishing the merger

bet ween Bank of Anmerica and MBNA . . . we
hope that, after conpletion of the nerger,
there will be an opportunity for you to

conti nue your enploynent with the new
conpany. However, since your continued

enpl oynent with the Bank cannot be
guaranteed, and you will renmain an enpl oyee-
at-will, we want to offer you a retention
bonus for your continued contributions to the
transition efforts.

Specifically, if you remain until al
critical transition functions are
transitioned to Bank of Anerica which is
anticipated to occur on Cctober 31, 2006

summary judgnent as to Plaintiff’s defamation claim
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., and provided that you neet the terns and
conditions outlined in this letter Agreenent,
and you are not offered the opportunity to
either remain in your current position or to
assunme anot her position considered by Bank of

Anmerica to be conparable, you will be
eligible for a lunp sumretention bonus of
$44, 364.

Your eligibility for this retention bonus is

contingent upon your continued satisfactory

j ob performance and upon you renai ning an

active and positive associate throughout this

retention period. Your eligibility is also

contingent on your signing (and not revoking)

a separation agreenent and general release

upon your term nation of enpl oynent
(Doc. no. 33 at Ex. B.) At the conclusion of the letter is an
integration clause which states that “[t]his Agreenent contains
the conplete ternms regardi ng your retention bonus; no oral or
other witten Agreenents on this subject are valid unless they
are in witing and signed by an [] authorized representative of
Bank of Anerica or MBNA. " (1d.)

Def endant argues that all critical transition functions
had occurred by Cctober 31, 2006, and this assertion is
corroborated by the fact that Customer Day One occurred in |late
Cct ober 2006.!* (Bassett Dep. at 33.) Defendant argues that the
terms of the Letter are clear, unanbiguous, and susceptible to

only one interpretation: Plaintiff was not entitled to the

retenti on bonus when he was termnated in March 2009 because he

1 The effective date of the merger for enpl oyees was

al nrost a year prior to Custonmer Day One—January 1, 2006. (Def.
Undi sp. Facts at § 10.)
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remai ned enpl oyed with Defendant nore than sixteen nonths after
t he October 31, 2006 date in the letter.

Plaintiff did not address this issue in his response to
Defendant’s notion for sumrary judgnent; however, his deposition
indicates that he believes that “all critical transition
functions” had not occurred by March 2009—when he was term nated,
because the new Card I VR Platformwas not entirely conplete and a
single piece of MBNA Card | VR technol ogy—the Intervoice Brite
Platformwas still functioning when he was termnated. (Pl. Dep
at 187-89.) Essentially, Plaintiff clainms that the critical date
for his eligibility for the retention bonus is the conpletion of
the new Card I VR Platform and the conpl etion of the phasing out
of the Intervoice Brite Platformand not the conpletion of the
ner ger.

Plaintiff’s argunent is flawed because the Letter
nowhere references the new Card I VR Platformor the Intervoice
Brite Platform 1Indeed, the Letter nowhere references a
technology transition or any technol ogy project. Tellingly, the
Letter references Plaintiff’s criticality “to successfully
acconplishing the nerger,” but nowhere references Plaintiff’s
criticality to successfully conpleting the new Card I VR Platform
or the phasing out of the Intervoice Brite Platform
Additionally, the Letter states that MBNA Corporation “hope[s]

that, after the nmerger, there will be an opportunity for
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[Plaintiff] to continue his enploynent,” but nowhere references
MBNA' s hope that there would be an enpl oynent opportunity for
Plaintiff after the conpletion of the new Card I VR Platform or
the conpletion of the phasing out of the Intervoice Brite
Platform The Letter also references the transitioning of “all
critical transition functions to Bank of America,” but nowhere
references transitioning of the Intervoice Brite Platformto a
new Card I VR Pl atform

Based on the aforenentioned, Plaintiff’'s interpretation
woul d require the Court to ignore the clear, unanbiguous, and
material terms of the Letter, and to add terns that do not
appear. Such an interpretation would be contrary to the
integration clause, and contrary to the well-established tenets

of contract interpretation. See Scott v. Bryn Maw Arns, Inc.,

312 A 2d 592, 594 (Pa. 1973) (“Were parties, w thout any fraud
or m stake, have deliberately put their engagenents in witing,
the | aw declares the witing to be not only the best, but the
only, evidence of their agreenent.”) Plaintiff has not pointed
to any evidence in the record or cited to any case law to
establish that his interpretation has nerit. As such, the Court
finds that Plaintiff was retained until all critical transition
functions occurred and was offered a position in the new conpany;
thus, he was not eligible for the retention bonus stated in the

December 15, 2006 Letter
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F. Di scovery |ssues

Plaintiff argues that sunmary judgenent shoul d be
granted in Plaintiff’s favor because Defendant has ignored its
di scovery obligations. (Pl. Resp. at 5.) |In particular,
Plaintiff states that, beginning in August 2010, Defendant filed
I nappropriate responses to Plaintiff’s interrogatories and
docunent requests. (ld. at 8.) Plaintiff states that, on
January 28, 2011, he nade “one last-ditch effort in good faith to
request Defendant to conply with his proper discovery requests.”
(ILd. at 20.) |In particular, Plaintiff requested that Defendant
produce docunents Defendant clainmed were irrel evant, produce a
privilege |log, and produce various other docunents in connection
with the five Card | VR G oup nenbers at issue. (ld. 20-21.)

Plaintiff’s argunents are substantively simlar to
those nmade in his notion to conpel filed February 10, 2011, which
was denied by the Court on February 11, 2011. (Doc. no. 30.)
This litigation has been in this Court since Decenber 2009 and
has been extended nunerous tinmes via extensions of the parties’

schedul ing orders.' The fourth and final scheduling order in

12 Plaintiff filed his conplaint in Decenber 2009. (Doc.
no. 1.) On May 13, 2010, the Court issued the first scheduling
order for this matter setting Septenber 9, 2010 as the cl ose of
di scovery. (Doc. no. 13.) Thereafter, Plaintiff requested a
sixty day extension which was granted, thus extending the close
of discovery to Novenber 8, 2010. (Doc. no. 15.) Again, an
extension for discovery was requested, and the Court granted this
request extending discovery until Decenber 8, 2010. (Doc. no.
16.) Once again, Plaintiff requested an extension for
di scovery, and the Court granted this extension to February 7,
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this matter set February 7, 2011 as the date for the close of

di scovery and subm ssion for notions for sumnmary judgnent. (Doc.
no. 22.) In full conpliance with the scheduling order, on
February 7, 2011, Defendant filed a notion for summary judgnent.
(Doc. no. 24.) Plaintiff, on the other hand, filed a notion for
| eave to file a notion to conpel. (Doc. no. 23.)

On February 10, 2011, Plaintiff filed his notion to
conpel. (Doc. no. 29.) 1In response to Plaintiff’s notion to
conpel, the Court held a tel ephone conference on the matter and
denied Plaintiff’s request to extend discovery. (Doc. no. 30.)
The Court explained that it is guided by Rule 1 of the Federal
Rul es of Civil Procedure which calls for litigation to be
conducted in a speedy, just, and inexpensive manner. (Hearing
Trans. at 9:8-13.) The Court further explained that “[t] he
adm ni stration of justice has to depend upon conpliance with the
rules. The period of time for this case having been extended
[four] tines, cannot be said to have unfairly limted the
plaintiff.” (ld. at 9:14-18.) The Court rem nded Plaintiff that
if he “had a dispute as to either the scope or the specificity of
[] discovery, it needed to be brought to the Court’s attention
before the expiration of the discovery period.” (ld. at 9:19-
22.) Thus, the Court has already fully dealt with this matter,

and if Plaintiff was not satisfied wth the Court’s order denying

2011. (Doc. no. 22.)
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its notion to conpel, Plaintiff could have filed a tinely notion
for reconsideration.

Moreover, Plaintiff’s request for the drastic sanction
of summary judgnment in his favor pursuant to Rule 37(b) of the
Federal Rules of Cvil Procedure is msplaced. Rule 37(b)
permts sanctions for failure to disclose docunents and
information in connection with discovery requests only after a

party has failed to conply with a court order to provide

di scovery. See Fed. R Cv. Pro. 37(a)-(b); Talbert v. Kelly,
799 F.2d 62, 66 (3d Gr. 1986) (“Rule 37(b) sanctions, however,
are inposed after the offending party has refused or failed to
conply with a court order requiring an answer.”). Fatal to
Plaintiff’s asserted right to Rule 37(b) sanctions is the fact
that Plaintiff never obtained an order fromthe Court conpelling
Def endant to provide discovery. Consequently, Plaintiff’s notion

for sanctions pursuant to Rule 37(b) wll be denied.

V.  CONCLUSI ON

Based on the aforenentioned, the Court wll grant
Def endant’ s notion for summary judgnent. An appropriate order

w il follow.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JORGE G CASAS, : ClVIL ACTI ON
) NO. 09-6133
Plaintiffs,

V.
BANK OF AVERI CA, N A,

Def endant .

ORDER

AND NOW this 30th day of August, 2011, it is hereby
ORDERED t hat Defendant’s notion for summary judgnment (doc. no. 24

& 27) i s GRANTED.

AND I'T | S SO ORDERED.

S/ Eduardo C. Robreno

EDUARDO C. ROBRENO, J.
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